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CURRENT TOPICS 


The Annual Conference 

At Harrogate this week members of The Law Society 
from all parts of the country have assembled for their Annual 
Conference. These occasions have a unique value in the 
corporate life of the profession. Attendances at general 
meetings held in London tend perforce to be predominantly 
metropolitan in flavour; activities of provincial societies 
are by their nature regional ; and so the Annual Conferences, 
with their opportunities for making and renewing personal 
contacts, assume an importance out of all proportion to the 
business done in conference halls and committee rooms, 
stimulating and productive though it invariably is. But— 
dare we say it ?—it is on the golf course, the tennis court, the 
bowling green, in the “ off duty ’ excursions, that one must 
seek the true and lasting worth of these assemblies, and 
here the weather can make or mar. The mellow sunlight of 
early autumn which, as we write, touches the twin domes of 
St. Paul’s and the Old Bailey offers a happy pointer to the 
success of Harrogate, 1951. 


Simplifying Property Law 

Tuat there are those who think that the law and practice 
relating to land tenure needs to be simpler, notwithstanding 
the great advances made in the last and the present century, 
was underlined by an observation by LorD SILKIN, a solicitor 
and former Minister of Town and Country Planning; speaking 
at a lecture given by Mr. HENRY W. WELLS on 18th September 
at the Town and Country Planning Summer School at Oxford. 
Mr. Wells is chairman of the Hemel Hempstead Development 
Corporation, and his theme was that positive planning was 
substantially dependent on public initiative and finance, and 
if badly administered it could add to the problems that 
confused the country in a frightening way. If properly 
administered it could help to increase production by ensuring 
that land was put to the best use. Lord Silkin expressed the 
view that many of the provisions of the 1947 Act were due to 
the complicated nature of land holding in Britain. If land 
tenure were simplified it would reduce the complexity of the 
Act 1,000 per cent. Conveyancers would no doubt welcome 
a further instalment of simplification, but the great reforms 
that have already been achieved in the not too distant past, 
with regard to registration of title and the simplifications 
achieved in the monumental property legislation of 1925, 
tend to encourage the belief that enough has_ been 
attempted for the time being. It is doubtful whether any 
substantial economy in the cost of conveyancing has been 
effected by any of these far-reaching reforms, whatever other 
beneficial results have accrued. The onus of proof for the 
proposition that further reform would simplify town planning 
law lies heavily on those putting it forward. 


The Candidate’s Deposit 
THE approach of a General Election makes the subject of 
election law topical, and Sir ALAN HERBERT, whose 
qualifications and expertise on this subject are outstanding, 
has obliged readers of The Times by giving them, in the issue 
of 18th September, a brilliantly constructed argument in 
39 
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favour of declaring illegal the practice of a political party 
supplying and paying for the deposit of a candidate and also 
that of insurance against loss of deposit. Here, at least, he 
wrote, the intention of Parliament can be discovered without 
difficulty or doubt. (See the Official Report of the debates 
on the Representation of the People Bill, 1917: vol. 93, 
cols. 2,141, 2,153; vol. 97, cols. 1,251, 1257; vol. 99, col. 1,749.) 
The original clause said simply: “A candidate at a 
Parliamentary election shall deposit with the returning 
officer, during the time appointed for the election, the sum of 
£150...” We were still at war; and for the sake of the 
candidate who ‘could not possibly be present’ (being on 
service abroad) a member proposed to add after the first 
“election”? the words “or someone on _ his_ behalf.” 
In the end, on the report stage, those words were inserted, 
but purely to safeguard “‘ these men who are serving abroad.” 
It is right to add that Sir Alan observes that the declarations 
which he demands embody the law, although his private 
opinion is that the law of deposit is a property qualification, 
out of place in our “‘ democratic heaven.”” Sir FELIX BRUNNER 
wrote in The Times of 20th September suggesting, on the basis 
of the law prior to 1918, that the intention of the Act was to 
make it easier for persons of moderate means to become 
candidates by transferring a large part of the cost of elections 
from the candidate to the taxpayer, and that the deposit law 
has worked reasonably well in discouraging a multiplicity of 
candidates unlikely to secure many votes. The law on the 
subject is not in doubt. It is wrong to refer to Parliamentary 
debates in order to construe an Act of Parliament, as Sir Alan 
Herbert does ; the Act means what it says, no more and no 
less. As the meaning of the Act is clear, it is also wrong 
to refer to the old law, the mischief and the remedy, as 
Sir Felix Brunner does, for the purpose of interpretation. 
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Companies General Annual Report, 1950* 

TuIs report, published 21st September, covers the second 
complete year during which the Companies Act, 1948, has 
been in operation. Among subjects included are the progress 
of registrations ; the number of companies on the registers ; 
the winding-up of companies ; 
Companies Act under various provisions ; appointments of 
inspectors to investigate the affairs of companies; and 
prosecutions by the Board of Trade. The general information 
is supplemented by detailed statistical tables for comparison 
with previous years. A list of orders and regulations made 
under the Companies Act, 1948, is also set out in the report. 
261,690 companies were on the registers in Great Britain on 
31st December, 1950, of which 17,134 were public companies 
and 244,556 were private companies. During the year 1950, 
13,906 new companies were registered; of these 13,746 
(26 public and 13,720 private) were registered with a share 
capital, the total nominal capital of which was £96,626,000. 
During the year 10,479 companies were dissolved or struck off 
the registers, and winding-up proceedings were begun in 
3,324 cases, of which 476 were compulsory liquidations. 


Farm Loans 

In our 22nd September, 1951, issue the advertisement for 
the Agricultural Mortgage Corporation Limited, on p. vi, 
showed the rate of interest on their loans as 4 per cent. per 
annum. This advertisement should, of course, have shown the 
current rate of interest as 4} per cent. per annum with the 
annual repayments increased accordingly. Our sincere 
apologies are offered to the Agricultural Mortgage Corporation 
Limited and to anyone who may have been inconvenienced 
by this error. The correct advertisement will appear in our 
issue of 6th October, 1951. 


* H.M. Stationery Office, price 9d. 





CIVIL PROTECTION FOR “Z” RESERVISTS 
AND OTHERS—II 


MACHINERY AND CONSEQUENTIAL MATTERS 


Ir will have been gathered by readers of the previous article 
that the Reserve and Auxiliary Forces (Protection of Civil 
Interests) Act, 1951, unlike the now defunct Courts 
(Emergency Powers) legislation, is selective as to the cases 
in which it applies, the necessity of obtaining leave under it, 
even in such a straightforward instance as the issue of a 
writ of fi. fa. on a judgment for money, depending ultimately 
on the fact of some person (not necessarily the person to be 
protected) performing or having performed a period of 
relevant service as defined. In consequence of this selectivity, 
the question arises in practice how is the fact of service to be 
ascertained by a creditor or established by a debtor. What 
the other party to litigation is doing with his time is a matter 
not necessarily within one’s knowledge. 

To alleviate this initial difficulty, s. 60 of the Act places 
the Service Departments under obligation (subject to the 
requirements of national security) to see that “on inquiry 
made to them for the purposes of this Act as to a person 
therein described ”’ a certificate is given, if the official records 
so permit, certifying performance or non-performance by the 
person in question of a period of relevant service, or that no 
person answering to the description is identifiable in the 
relevant records. Such a certificate, which proves itself in 
the first place, is for the purposes of the Act sufficient evidence 
of the facts certified, except to any extent to which it is 
shown to be incorrect. An official explanatory leaflet gives 
the addresses to which inquiries should be made, as follows :— 


Admiralty.—The Secretary, Admiralty (N.457), Queen 

Anne’s Mansions, London, S.W.1. 

Army.—The War Office (A.G.1.A.), Lansdowne House, 

Berkeley Square, ‘London, W.1. 

Royal Air Force.—Air Ministry 

House, Kingsway, London, W.C.2. 

Conditionally Registered Conscientious Objectors.—The 
nearest Local Office of the Ministry of Labour and National 

Service. 

Applications should refer to the type of certificate required 
and should include the fullest possible particulars of the 
serviceman’s name, arm, whether National Serviceman, 
Reservist or Auxiliary, unit, rating or rank and number, 
and, for conscientious objectors, full name and address, date 
of birth and place of present employment. 

The other procedural requisites of the protection scheme are 
taken care of by rules made under the authority of s. 5 of the 
Act, and operative from 15th August last (S.I. 1951 No. 1401). 
These rules begin by defining the “ appropriate court ”’ for 
the purposes of the Act. For leave to proceed on judgments 
or orders, the competent court is that in which the judgment 
or order has been obtained or, in the case of a foreign judgment, 
registered (r.3). The inclusion of r. 35, relating to proceedings 
in a court of summary jurisdiction, is a reminder that orders 
of such courts are included among those of which the Act 
controls the enforcement. A distress warrant for rates 
requires the leave of the court having jurisdiction to issue 
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the warrant (r. 5), r. 35 (2), (3) and (4) governing the details 
of the procedure. The High Court and the county court 
(primarily that for the district in which one of the persons 
liable to pay the rent, etc., or to perform the obligation, 
resides or carries on business or in which the subject-matter 
of the application is situate) are given concurrent jurisdiction 
to grant or refuse leave to exercise the remedies of self-help 
restricted by s. 2 (2) of the Act where the amount involved 
is within the quantitative limits set out in r.6 (1). Over 
these limits (which differ in some cases from those formerly 
operative under the corresponding Courts (Emergency Powers) 
rule) the High Court is the appropriate court ; within them, 
it is provided by r. 6 (3), the application is not to be made 
to the High Court except in special circumstances. 

Applications under the Act are of two broad kinds— 

(1) those by creditors, etc., for leave to execute a 
judgment or exercise a remedy ; and 

(2) those by debtors and other persons liable or persons 
representing them, or by persons affected by mortgage 
proceedings, for a “declaratory order,” i.e., an order 
applying the Act’s restrictions on the initiative of the 
debtor, etc., in a case where no application for leave for 
enforcement was made during the relevant service, so that 
the Act does not automatically apply. 

Rules 9, 10 and 12 (High Court) and 21 to 23 and 27 to 29 
(County Court) specify the method of application and suitable 
forms from the appendix to the rules. It should not be 
forgotten (it is not mentioned in the rules) that a person 
intending to apply for a declaratory order can obtain a sort 
of “temporary cover,” once only, by giving fourteen days’ 
notice of his intention. In any case the issue of an application 
freezes the position (s. 3 (1) (c) (ii), (2)). 

Speaking generally, High Court applications relating to 
the enforcement of judgments, whether for leave. to proceed 
or for a declaratory order, are to be made at the time the 
judgment is given (on notice of four clear days if for leave to 
proceed), or subsequently by summons in the proceedings. 
Where the self-help remedies are concerned, an originating 
summons not requiring appearance is appropriate (r. 12) ; 
in respect of foreclosure or mortgage proceedings, an origina- 
ting summons or a summons in the proceedings, if already 
instituted, as the case may be (?hid.). In all the prescribed 
notices and summonses for leave a brief statement of the effect 
of the Act and of the party’s rights under it is included. 
A similar statement which must figure in all summonses, 
originating or otherwise, under r. 12, except those for declara- 
tory orders, is given as Form 3. Mortgagee applicants under 
s. 2 (2) of the Act must supply a statement of persons affected 
by the application other than respondents, so that these 
persons may, if the court directs, be served and given the 
opportunity to apply for a declaratory order (rr. 15, 32). 

Service of summonses and notices in High Court applications 
is to be personal, with the following among other exceptions 
(see r. 17)— 

(a) all applications for declaratory orders and some 
notices of application for leave to proceed (i.e., those to be 
made at the time judgment is given) may be served at an 
address for service, or a solicitor may always accept service ; 

(») where a defendant or respondent is away on relevant 
service, service of process may, with leave, be made by 
delivery to his wife if it appears to the court or a judge 
that she has been entrusted with the respondent’s affairs 
or the premises or property in question, or to any other 
person appearing to be so entrusted (r. 17 (4)). In the 
county court a corresponding result is achieved by r. 30. 
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Where a summons or notice is served as in (b), above, the 
person served is entitled to attend and be heard at the hearing 
as if he or she were the respondent. The wife or other 
representative of a person actually performing relevant 
service is likewise, if acting in good faith in his interest, 
entitled to apply for a declaratory order on his behalf in order 
to secure for him the benefit of certain provisions of the Act 
(rr. 18, 19). 

On an application under the Act the general power of the 
court, if the basic condition (inability to fulfil the obligation 
by reason of the performance of relevant service) is established 
to its satisfaction, is to refuse leave to exercise the right or 
remedy or to give leave subject to such restrictions and 
conditions as it thinks proper (s. 2 (4)). The onus of so 
satisfying the court is plainly on the obligor (cf. Re a Debtor 

1940) Ch. 157, decided on a similar subsection of the Courts 
(Emergency Powers) Act, 1939). The court may take 
account of other liabilities, whether present or future, of the 
person concerned (s. 2 (5)), and if that person has given notice 
of the application to his other creditors the court may receive 
representations from them (r. 13). Proceedings may be heard 
in private (r. 38). Letters and other documents may be 
admitted as prima facie evidence if the court thinks it just 
to admit them (r. 39). 

There are provisions in s. 4 of the Act which are ancillary 
to the powers of the court with regard to leases and _ hire- 
purchase agreements. Independently of the enforcement of 
any order for possession on default in payment of rent of 
leasehold premises or for the delivery of hire-purchase property 
on default in payment of instalments, the terms of the lease 
or agreement will probably be such that the default itsel! 
has the effect of forfeiting the lease or depriving the hirer 
of his right to complete the purchase. The Act, however, 
avoids this unfortunate result in cases where leave to proceed 
on a possession order or to exercise a remedy of recaption of 
hire-purchase goods is refused or granted conditionally. 
So long as the order remains unenforceable the lease is deemed 
not to have been forfeited (s. 4 (1)), or the hirer may complete 
his contract and acquire title to the goods (s. 4 (4)). 
Moreover, if the hirer applies for a declaratory order, goods 
already taken may be ordered to be restored to him (s. 4 (5)). 

The question of contravention of the Courts (Imergency 
Powers) Act was unlikely to give trouble Owing to its wide 
range and to the checks maintained in the court offices 
(cf. rr. 13 to 15 of the 1943 Rules). We have already pointed 
out that the present Act is more selective. Part I concludes 
with a section (s. 13) of which the sidenote is “ Effect of failure 
to observe restrictions under Part I.”’ Failure to obtain leave 
when required or to observe a restriction or condition 
imposed by the court and dealings by an owner with hire- 
purchase goods in respect of which an application by the 
hirer is pending are plainly contrary to the Act. These 
wrongs are not, however, to render invalid or alter the effect 
of any transfer of title, payment, receipt or other transaction, 


or any legal proceedings. A cause of action, e.g., in 
conversion, may indeed arise thereby, and the section 


recognises degrees of turpitude in making the omission. 
Exemplary damages based on the conduct of the defendant 
are authorised by subs. (2). On the other hand if the court 
is satisfied that the defendant acted honestly and reasonably 
and ought fairly to be excused (through ignorance, presumably, 
of the plaintiff's status notwithstanding prudent inquiries) 
the court may relieve him (subs. (3)). If practicable without 
prejudice to third parties, the court may remedy the omission 
by directing restoration of property or repayment of money 
as may appear requisite (subs. (4)). LE 
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THE NEW PEDESTRIAN CROSSINGS REGULATIONS 


New regulations governing the use of pedestrian crossings 
will come into force on 31st October, 1951, and were briefly 
referred to in a note at p. 438, ante. As regards the London 
Traffic Area, these regulations are the Pedestrian Crossings 
(London) Regulations, 1951 (S.I. 1951 No. 1193), and as 
regards the rest of the country they are the Pedestrian 
Crossings (General) Regulations, 1951 (5.1. 1951 No. 1192). 
Both sets of regulations are to all intents and purposes 
identical in terms, except that the London regulations provide 
(reg. 3 (1)) that no new crossing may be established by the 
road authority except with the approval of the Minister of 
Transport. 

The new regulations are in substitution for the old ones, 
which are repealed. Provision is made as to the manner 
in which crossings are to be indicated, and restricting the 
stoppage of vehicles in the vicinity of an uncontrolled crossing 
which has been duly marked in accordance with the regula- 
tions. Precedence is accorded to pedestrians only at 
uncontrolled crossings. 

very crossing at which no traffic lights are installed for 
the control of traffic must be marked with the now familiar 
studs, white stripes and beacons, but the imperfection or 
temporary absence of any of these indications is not to affect 
the validity of the crossing. Any such crossing at which 
the traffic is not for the time being controlled by a_ police 
officer in uniform is called an ‘‘ uncontrolled crossing.” 

The precedence given to pedestrians at 
crossings depends on who gets there first; if a pedestrian 
is on the carriageway within the crossing before any part of a 
vehicle gets there, he has precedence over the vehicle ;_ if 
If there is a street refuge or 


uncontrolled 


not, he gets no precedence. 


a 


“s ” 


central reservation ’’’ on the crossing, the latter is for the 
purpose of this regulation to be treated as if it were two 
separate crossings, one on each side of the refuge or central 
reservation. This means that pedestrians on a refuge or 
reservation are not entitled to precedence until they step 
off the refuge or reservation on to the carriageway. 

No vehicle may stop wholly or partly on a crossing unless 
it has to do so owing to circumstances beyond the driver's 
control, or to avoid an accident (reg. 5). 

Under para. 9 of Pt. Il of Sched. I to the regulations a new 
sign is prescribed ; it consists of a yellow circle between 9 and 
11 inches in diameter, bisected by a strip of unpainted surface 
between 14 and 2$ inches wide, which is to be painted on the 
footway near the edge, or in certain cases on the carriageway. 
This sign may be placed between 42 feet and 48 feet from the 
nearest side of a crossing where no traffic lights are installed, 
and no vehicle may then stop so that any part of it is between 
the crossing and the sign (reg. 6). This, however, does not 
apply if the driver cannot proceed owing to circumstances 
beyond his control, or has to stop to avoid any accident, 
or stops only for so long as may be necessary to enable a 
person to board or alight from the vehicle, or goods to be 
loaded or unloaded, or for the purpose of building or demolition 
work, removing an obstruction, road repair, or the laying or 
maintenance of public services such as water, gas or electricity. 

Finally, no pedestrian may dally on any crossing, whether 
it is controlled or not ; he may remain on the crossing only 
so long as is “‘ necessary for the purpose of passing over the 
crossing with reasonable dispatch ”’ (reg. 8). 

The penalty for contravention of the regulations is a fine 
not exceeding {5. ae ee 


COVENANTS TO PAY INCOME 


’ 


Aw article entitled “ Infants’ Settlements,” at p. 491, ante, 
dealt with various points to be considered when it is desired 
to settle capital sums upon the children of the settlor. The 
present article deals with the cognate subject of the points 
arising when it is desired to enter into a covenant to pay income 
to, or for the benefit of, another with the object of reducing 
the covenantor’s liability to income tax and sur-tax. The 
present problems are, of course, rather more simple in that no 
consideration of estate duty will arise. Although the 
dispositions in these cases take the form of covenants, it is 
proposed to refer to them as settlements and the parties 
interested as “the settlor’’ and “the beneficiaries ”’ since 
that is the terminology which the relevant statutory 
provisions, with a fine disregard for the susceptibilities of 
conveyancers, adopt. 


Children of the settlor 

It may be made clear at the outset that any provision 
whereby the settlor covenants to pay income for the benefit 
of his infant unmarried children is valueless so far as tax 
saving is concerned. The Finance Act, 1936, s. 21 (1), pro- 
vides that where, during the life of the settlor, any income is 
paid over to or for the benefit of a child of the settlor in any 
vear of assessment the income shall, if at the commencement 
of that year the child was an infant and unmarried, be treated 
as the income of the settlor for that year and not as the income 
of any other person. Section 21 (2) provides that where 
income is accumulated for a child of the settlor it shall be 
deemed to be paid to that child so that, if the child be within 


the class specified in s. 21 (1), that subsection will apply. 
It will be observed, however, that these provisions will have no 
effect in the year of the child’s birth, so that at any rate one 
year’s tax may be saved; but of course to be effective any 
such settlement must also avoid the pitfalls of the other 
provisions to be discussed, in particular the Finance Act, 
1938, s. 39, so that this loophole is of little practical value. 
Where the children are of full age, or are married, there are 
no special provisions affecting them. 

An interesting attempt to circumvent an earlier provision 
of the same type, which failed, was /.R.C. v. Clarkson Webb 
1933) 1 K.B. 507. There two brothers had each made 
identical provisions for the other’s child, but it was held that 
the two provisions had to be regarded as one “ disposition.” 


Duration 

The Finance Act, 1922, s. 20 (1) (4), provides that, except 
where the disposition is made for valuable and sufficient 
consideration, the income thereunder shall be deemed to be the 
income of the settlor if the period for which it is payable cannot 
exceed six years. The period of six years is six calendar years 
from the date upon which the obligation arose. Thus, in 
I.R.C. v. Trustees of the Hostel of St. Luke (1930), 46 T.L.R. 580, 
a deed of covenant was executed on 3rd February, 1927, for 
seven years from 6th April, 1926, the first payment to be 
made on 31st December, 1926, and subsequent payments on 
31st December each year. The first payment was in fact 
made on 4th February, 1927. It was held that no obligation 
to pay existed until the deed was executed and, as the 
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obligation ceased on 31st December, 1932, the period was less 
than six years. One obvious lesson of that decision is that 
no attempt should be made to antedate the payments. 

On the other hand it is immaterial that, in the events which 
happen, the period does not in fact extend to six years. A 
striking example is to be found in J.R.C. v. Black (1940), 
23 lax Cas. 715, where the annual payment was to be a fixed 
proportion of a varying income but was to be limited to 
£10,000 in all. The period was to exceed six years if necessary 
but, in the events which happened, the limit of £10,000 
was reached after two years only. It was held that the period 
was not one which could not exceed six years, so that the 
provision was effective for its purpose. 

lhe meaning of “ valuable and sufficient consideration,” 
which is a new conception in the law, has never been 
elucidated. 


Revocation 

So far as the Finance Act, 1922, s. 20, is concerned, a 
disposition is effective if it is drawn to continue for more than 
six years subject to a power of revocation in the settlor or in 
someone else. This is altered by the Finance Act, 1938, 
s. 38 (1), the effect of which, briefly, is that the income shall 
be treated as the income of the settlor if the terms of the dis- 
position are such that any person, with or without consents, 
may revoke or determine the settlement with the result that 
the settlor, or the settlor’s wife or husband, will cease to be 
liable to make the annual payments; or are such that the 
settlor, or the wife or husband of the settlor, may cease to make 
the payments upon payment of a penalty. 

lhe power of determination must be provided for in the 
settlement itself, and this raises difficult questions when the 
settlement is related to the existence of a company or companies 
controlled by the settlor. These questions cannot be discussed 
in full here but it may be said that in some such cases the 
“settlement ’’ may be held to comprise the whole of the 
arrangements made, including the existence of the company. 
ILR.C. v. Payne (1941), 110 L.J.K.B. 323, may be compared 
with L.R.C. v. Wolfson [1949] 1 All E.R. 865. 

The power to revoke or determine in these cases must be 
such that, upon its exercise, not only do the payments in fact 
cease, but the settlor ceases to be liable tomake them. Thus, 
in Payne's case, supra, the settlor had covenanted to pay an 
annual sum to a company which he controlled, until such time 
as an effective resolution should be passed for the winding-up 
of that company. It was held that the whole scheme formed 
one arrangement and that, by his power to wind up the 
company, the settlor had power to determine his liability. 
On the other hand, in J.R.C. v. Hannay 1941) S.C. 485, the 
covenant was to pay an annual sum to a company controlled 
by the settlor with no provision for its cesser as in Payiie’s 
It was held that, although the settlor might procure the 
winding-up of the company, yet that would not result in the 
annual sum ceasing to be payable. 

An exception to the above provisions as to revocation exists 
in that it is provided that if the power cannot be exercised 
within six years from the time that the first annual payment 
becomes due and the annual payments are in fact made the 
income shall not be treated as the income of the settlor until 
such time as the power of revocation can be exercised. 


Case, 


Beneficiaries 

The Finance Act, 1946, s. 28, like the Finance Act, 1938, 
s. 39, is concerned only with sur-tax and not with income tax. 
Hence, if the settlor is not, and is not likely to be, liable to pay 
sur-tax its provisions may be ignored. Even when he is so 
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liable a disposition which is caught by it but is otherwise good 
is not valueless, as he will succeed in reducing his income tax 
liability. 

So far as we are here concerned, the effect of the section is 
that, for sur-tax purposes, income shall be treated as that of 
the settlor unless it is, under the terms of the settlement and 
on the facts which occur, either- 

(a) payable to an individual (i.e., not a charity or a 
corporation) for his own use ; or 
(6) applicable for the benefit of a named individual or 
individuals or of a child or children of a named individual. 
Furthermore, neither the individual nor the child must be in 
the service of the settlor or accustomed to act as his solicitor 
or agent. 

The object of the section was twofold. 
persons with large incomes making handsome annual gilts 
to charities with small cost to themselves and great cost 
to the Revenue. Second, to strike at what were commonly 
known as “ Duke of Westminster ’’ covenants, where the 
settlor settled an income on his servants, relying upon their 
giving him their services in the future in an honorary capacity. 


First, to prevent 


Undistributed income 


‘“ Undistributed income” for the purpose of the Finance 
Act, 1938, is defined in s. 41 (4) (d) thereof, and is in effect 
any income of the settlement which has not been so dealt with 
as to become the income of any person for income tax purposes, 
allowance being made for suchexpenses of the trustees as would, 
in the absence of special provisions, be properly chargeable 
to income. If there is any such income ss. 38 (3) and 39 
of the Finance Act, 1938, must be considered. The first 
deals with the case where the settlor has any interest in any 
income or capital arising under the settlement : it is equally 
applicable to settlements by way of covenant which are now 
being considered and to settlements of capital, but its applica- 
tion to the latter does not now concern us. The second 
deals with the case where there is no such interest and is 
applicable only to covenants to pay income. 

In order to appreciate the effect of the sections it is necessary 
to consider in what circumstances the settlor can be said to 
have any interest in the income. It is sufficient that the 
settlor shall have any possible interest at all, so that the very 
remotest possibility of a resulting trust for the settlor or the 
settlor’s wife or husband is sufficient to bring the section into 
operation. This situation is, however, very much mitigated 
by s. 38 (4), where it is provided that the settlor shall not be 
deemed to have any such interest (a) where the income car only 
become payable to him in the event of 

(i). the bankruptcy of a beneficiary or prospective 
beneficiary ; or 
(ii). any assignment being made or charge being given by 
such a person or persons ; or 
(iii). in the case of a marriage settlement the death of both 
parties to the marriage and all or any the children of the 
marriage ; or 
(iv). the death under the age of twenty-five or some 
lower age of some person who would be beneficially entitled 
to the income on attaining that age or 
(b) where some person is alive and under twenty-five during 
whose life the income cannot become payable or applicable 
to the settlor except in the event of that person becoming 
bankrupt or charging his interest. 

In some cases it will be found that there is no possibility at 
all of any income not being distributed during any year, and 
in that case there is no need to consider ss. 38 and 39. Such 
will be the case where there is a simple covenant in favour of an 


9 
v 








618 (Vol. 95) THE 


adult beneficiary. In others—indeed, it is thought, in the 
vast majority of cases—-where there is some such possibility 
the only circumstances in which the settlor could have an 
interest would be covered by s. 38 (4) ; here again s. 38 would 
have no application. Such will be the case where there is a 
covenant to pay income, the income to be on protective trusts 
for the beneficiary and his children where such children 
are 1 esse. 

It may be, however, that the terms of the settlement are 
such that the settlor may acquire an interest under a resulting 
trust in circumstances not covered by s. 38 (4). Usually this 
occurs where an absolute interest in the income is postponed 
to beyond twenty-five years. Prior to 1946 it would seem that 
it would have been practicable to exclude the operation of 
s. 38 (3) by directing that in such circumstances the income was 
to be paid to some corporation with perpetual succession : 
even yet that would succeed in excluding s. 38 (3), but only 
at the expense of bringing in s. 28 of the Finance Act, 1946. 

In any case the effect of s. 38 (3) is only that the income 
actually undistributed shall be deemed to be the income of the 
settlor, so that there is no fear that the whole operation of 
the settlement will be prejudiced by the possibility of 
s. 38 (3) being applicable. The writer has heard and read of 
suggestions that the settlor should be specifically excluded 
from any benefit under the settlement by resulting trust or 
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otherwise: certainly this would exclude the operation of 
s. 38 (3), but it might well have the ultimate result, in some 
cases, of making the income into bona vacantia, so that the 
Crown would take all instead of a maximum of 19s. 6d. in the £. 

Finally, upon the subject of s. 38 (3), it is provided that 
where the settlor has an interest in part only of the income 
then a proportion only of the undistributed income shall be 
deemed to be his income. 

Section 39 of the Finance Act, 1938, applies to covenants 
to pay income where the settlor has no interest of the type 
discussed above, and in those cases it is provided that where 
income is undistributed it shall not be a deduction from the 
settlor’s income for sur-tax purposes. This may be contrasted 
with s. 38 (3), where such income shall be the settlor’s for all 
purposes. 

It will be observed that it is possible for a settlement to be 
within ss. 38 (1), 38 (3) and 39 at the same time, and if this is 
so s. 38 (1) will apply as far as may be, s. 38 (3) will apply to such 
further income as may be necessary to bring the income 
deemed to be that of the settlor up to the total affected by 
s. 38 (3), and then if the total undistributed income is greater 
than the amount already dealt with s. 39 will apply to the 
balance. The latter would be the case where the settlor’s 
interest was in less than the whole of the income of the 
settlement. 7 ae 


PAYMENTS IN CONNECTION WITH SHARES IN 
COMPANIES — WHETHER CAPITAL OR INCOME 


IN writing of the recent cases on the question whether the 
special capital profits dividend paid to holders of ordinary 
stock in Thomas Tilling, Ltd., was distributable as capital or 
income by a recipient holding the stock as a trustee (see 
p. 538, ante) I referred to some of the guiding propositions 
laid down in this context by Lord Russell of Killowen in his 
now celebrated judgment in Hill v. Permanent Trustee 
Company of New South Wales, Ltd. 1930) A.C. 720 (P.C.). 
The first two of these propositions are as follows (/1930 
A.C., at pp. 730-731): “ (1) A limited company when it parts 
with moneys available for distribution among its shareholders 
is not concerned with the fate of those moneys in the hands 
of any shareholder. The company does not know and does 
not care whether a shareholder is a trustee of his shares or 
not. It is of no concern to a company which is parting with 
moneys to a shareholder whether that shareholder (if he be a 
trustee) will hold them as trustee for A absolutely or as 
trustee for A for life only. (2) A limited company not in 
liquidation can make no payment by way of return of capital 
to its shareholders except as a step in an authorised reduction 
of capital. Any other payment made by it by means of 
which it parts with moneys to its shareholders must and can 
only be made by way of dividing profits. Whether the 
payment is called ‘ dividend’ or ‘ bonus,’ or by any other 
name, it still must remain a payment on division of profits.”’ 

The principle of these observations has been repeatedly 
applied in the courts in this country in determining the 
respective rights of tenant for life and remainderman to 
various types of payment with a capital flavour made by a 
company in connection with trust holdings of shares or stock 
in the company concerned. In addition to the cases on 
Thomas Tilling stock, commencing with Re Sechiari (1950), 
94 Sot. J. 194, which was discussed in my recent article on 
that subject, the decision in Re Doughty 1947) Ch. 263 may 


be referred to as an example of an application of this principle 
to a case of a more general and usual nature. It is thus clear 
that, to displace the application of this principle, most 
exceptional circumstances must exist. 

The novel (although not entirely unprecedented) provisions 
of s. 56 of the Companies Act, 1948, have provided one 
instance of circumstances of this kind. This section provides, 
in effect, that where a company issues shares at a premium, 
a sum equal to the amount of the premiums on the shares so 
issued must be transferred to an account called “‘ the share 
premium account,’’ ‘and the provisions of the Act relating to 
the reduction of the share capital of a company shall then 
apply “‘ as if the share premium account were paid-up share 
capital of the company’; but notwithstanding this general 
provision, the share premium account may be applied by the 
company in certain specified ways, viz., in paying up unissued 
shares of the company to be issued to members as fully paid 
bonus shares, in writing off the preliminary expenses of the 
company or the expenses of any issue of shares or debentures 
of the company, or in providing for the premium payable on 
redemption of any redeemable preference shares or any 
debentures of the company. The broad effect of this section, 
as Harman, J., observed in Re Duff’s Settlement [1951] Ch. 721, 
has been to create a new class of capital of a company, which 
is neither share capital in the ordinary sense nor yet to be 
treated as income of the company for the purposes of 
distribution to shareholders. 

In the case last mentioned a company resolved to make a 
cash payment out of its share premium account on every 
fully paid share of the company, at the rate of 2s. 6d. on each 
£1 share. Such a distribution is not authorised by s. 56 of the 
Act of 1948, but the company petitioned the court and the 
court made an order duly sanctioning the reduction of the 
share premium account by the amount it had been resolved 
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citizens. 
rehabilitation of many disabled persons. 





for full particulars. 


ROYAL NORMAL COLLEGE FOR THE BLIND | 
Formerly of Upper Norwood, S.E.19, and now atROWTON CASTLE, Near SHREWSBURY, SHROPSHIRE 


HE College provides education and vocational training in music, piano tuning and shorthand-typewriting 
for one hundred and thirty-five boys and girls, the majority of whom become self-supporting 
It thus makes a definite contribution to national economy in effecting the complete 


Voluntary effort was responsible for the foundation of the College and has continued to play an 
important part in its life. The College does not participate in the benefits of any national or local fund 
supported by voluntary contributions for the blind. 
welfare of blind persons, and the replenishment of these funds is necessary to enable it to continue to 
help its students in ways additional to those provided by Public Authorities, and to maintain the speed 
and flexibility of action which are advantages of a voluntary service. 

Persons considering suitable objects for charitable bequests are begged to apply to the Secretary 


The College has used its own funds freely for the 








AND LANDED PROPERTY AGENTS 


FOUNDED 1924 MEMBERSHIP EXCEEDS 5,000 
Branches throughout the United Kingdom 


MEMBERSHIP 
The Examinations are held annually in the Spring in the following sections :— 
Section I—General Practitioners ; Section II—Agricultural Practitioners ; 
Section I1l— Housing and Estate Managers ; Section IV—Chattel Auctioneers and Valuers 
The Society is the only body in the estate profession to 
hold examinations exclusively for Chattel Auctioneers 
STUDENTS’ AID FUND 
In approved cases candidates may be granted financial assistance from this Fund 
towards the cost of tuition. 


DESIGNATORY LETTERS: F.A.L.P.A. (Fellow). A.A.L.P.A. (Associate) 


Full details of examinations, tuition facilities and conditions of membership may 
be obtained from the Secretary, at the Society’s headquarters : 


34 QUEEN’S GATE, LONDON, S.W.7 


TELEPHONE : WESTERN 0034/5 








DR. BARNARDO’S HOMES 


NOT NATIONALISED 
7,000 CHILDREN SUPPORTED 


140,700 boys and girls have been 

welcomed through the ‘Ever-Open 

Door ”’ in 85 years. The work depends 
on voluntary gifts and 


LEGACIES 


£1,000 WILL ENDOW A BED 


Forms of Bequest from the General 
Secretary's Office (Stepney Green 3400 
Ext. 64). Cheques (crossed), payable 
«Dr. Barnardo’s Homes,’’ should be sent 
to 83 Barnardo House, Stepney Causeway, 
London, E.1. 
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INDUSTRIAL NEGOTIATION 
AND ARBITRATION 
By M. TURNER SAMUELS, K.C., M.P. 


The first attempt since 1929 to set out the vast and 
constantly growing machinery for industrial 
negotiation and arbitration. 


76s. 6d. net, post free 


COUNTY COURT NOTEBOOK 
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Fourth Edition, 1951 3s. 10d. net, post free 
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to distribute in this manner. Some of the company’s shares 
being held in trust, the familiar question arose whether the 
trustee should pay the amount received under this distribution 
in respect of the trust holding to the tenant for life as income, 
or hold such amount as an accretion to capital. 

Harman, J., held that the amount should be treated as an 
accretion to capital. In his view, although the share premium 
account of a company represented a profit in the sense that, 
by issuing shares at a premium, the company got more for 
its shares than their nominal value, nevertheless such profit 
is not a distributable profit, and the observations of Lord 
Russell of Killowen in Hill's case in this respect thus required 
some modification: “‘{s. 56) has in fact produced a novel 
type of capital distributable only by the same process as any 
share capital and having, in my judgment, both in the hands 
of the company and in the hands of those who receive it as 
a result of a reduction petition, the quality of capital ”’ 
(1951) Ch., at pp. 727-728). This decision has since been 
upheld on appeal (see p. 595, ante). 

Now in this particular case the distribution was made after 
a reduction petition, and in the passage from his judgment 
quoted above it will be seen that Harman, J., was careful to 
confine “ the quality of capital ’’ to payments made under a 
distribution resulting from a reduction petition, Le., a 
distribution made under the same conditions as a return of 
capital to shareholders made in an authorised reduction of 
capital. But s. 56 authorises the application by a company 
of its share premium account in, 7xler alia, paying up unissued 
shares of the company to be issued to members as fully paid 
bonus shares, and earlier in his judgment Harman, J., 
expressed the view that bonus shares so issued would become 
a capital asset (see '1951) Ch., at p. 727). The issue of bonus 
shares under the power conferred by s. 56 is likely to be a 
less infrequent occurrence (if only because it does not require 
an application to the court) than a cash distribution made 
after such an application as in the present case, and for this 
reason Harman, J.’s dictum on the effect, from the present 
point of view, of such an issue may well prove more valuable 
even than the actual decision in the case. 

But this decision is likely to have an even wider effect. 
The decision of the Court of Appeal in the present case was 
delivered by Jenkins, L.J., who observed that the provisions 
of s. 58 of the Companies Act, 1948, as to the creation of a 
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‘capital redemption reserve fund ’’ on the redemption of 
redeemable preference shares, closely resembled the provisions 
of s. 56, and further that, although s. 58 was a re-enactment 
of a similar provision which first made its appearance in the 
Companies Act, 1929, and had thus been in force for over 
twenty years, there appeared to have been no case in which 
the destination, as between tenant for life and remainderman, 
of a sum received in respect of settled shares in a company 
on a cash distribution of a capital redemption reserve fund 
had been considered. Section 58 provides that a company, 
if so authorised by its articles, may issue redeemable preference 
shares, provided that, iter alia, such shares can only be 
redeemed out of profits of the company otherwise available 
for dividend or out of the proceeds of a fresh issue made for 
the purpose of the redemption, and previded further that 
where any such shares are redeemed otherwise than out of 
such proceeds, there shall, out of profits which would otherwise 
have been available for dividend, be transferred to a reserve 
fund called “the capital redemption reserve fund’ a sum 
equal to the nominal ameunt of the shares redeemed “‘ and 
the provisions of this Act relating to the reduction of the 
share capital of a company shall . apply as if the capital 
redemption reserve fund were paid-up share capital of the 
company.” These last words contain, mutatis mutandis, the 
same formula as that contained in s. 56 in relation to the 
share premium account of a company. 

If the analogy which has thus been pointed out as existing 
between these two sections can be pushed a little further 
and there seems to be no reason in principle why it should 
not—the question which Jenkins, L.J., stated had apparently 
never been raised in any reported case can now be answered, 
on the authority of Re Duff’s Settlement, in conformity with 
that decision, that is to say, any sum received by a trustee 
by way of a cash distribution of a capital redemption reserve 
fund should be treated by him as capital, and not distributed 
as income. Such a cash distribution can, of course, only be 
made—-as the distribution of a portion of a share premium 
account in Re Duff’s Settlement was made—after a reduction 
petition, but on the strength of Harman, J.’s dictum in that 
case on bonus issues made under s. 56, similar treatment 
should, apparently, be now accorded to a bonus issue financed 
out of a capital redemption reserve fund under the analogous 
provisions of subs. (5) of s. 58. 


"ABC” 


SMITHY AN AGRICULTURAL HOLDING 


THE effect of the new definition of ‘“ agricultural holding ’ 
given by the Agricultural Holdings Act, 1948, combined 
with that of the new security of tenure provisions, gave rise 
to Dunn v. Fidoe (1950), 94 Sor. J. 579 (C.A.), and to 
Howkins v. Jardine |1951) 1 All E.R. 320; 95 Sor. J. 75 
(C.A.) (discussed in the “‘ Notebook ”’ at 94 Sor. J. 591 and 
95 Sor. J. 150 respectively). In these cases the Court of 
Appeal may be said to have toyed with the idea that in the 
case of a mixed property it might—it would depend on the 
proportions of the constituent elements—-now be possible to 
serve a notice to quit part of the demised premises though 
no such power was contained in the tenancy agreement. 
A somewhat different problem, but one involving substantially 
the same considerations, recently came before Chesterfield 
County Court, and we have been favoured with a transcript 
of an interesting and provocative judgment delivered by 
His Honour Judge Willes in the case concerned, Adsetts v. 
Heath and Others, 


The action was for possession of a village smithy or black 
smith’s shop originally let to the village blacksmith together 
with “ three crofts to go with the cottage as accommodation 
ground,” it being then stipulated that no valuation should be 
payable by either party; the tenancy was a yearly one. 
In 1917 the tenant surrendered two closes of land and the 
were such that a new contractual tenancy 
came into being. In 1919 there was another new agreement 
for a yearly tenancy running from 25th March, 1920. The 
blacksmith tenant, after retiring in about 1932, died in 
February, 1950. His niece and her husband (a _ railway 
employee) who lived on the premises went on doing so. 
They were second defendants in the action. On 12th August 
the landlord served notice to quit on the administrators of 
the deceased's estate. They were first defendants. 

The following facts relate to user. The blacksmith had 
kept hens, grown apples and other fruit in excess of his own 
requirements and had sold the surpluses. He had manured 
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the grass in the orchard and sold the hay (as it stood) to a 
farmer. The garden and orchard were de-rated. The 
production and sale of poultry, eggs, fruit and hay had been 
continued by the niece and her husband. On the strength 
of that they pleaded that the premises were an agricultural 
holding and that the minimum length of notice was a 
twelve-months’ one (Agricultural Holdings Act, 1948, s. 23). 

Deciding that the property was an agricultural holding, 
i.e., the aggregate of agricultural land comprised in a contract 
of tenancy (s. 1 (1)), agricultural land being land used for 
agriculture which is so used for the purpose of a trade or 
business (s. 1 (2)), the learned judge cited the two cases 
mentioned in my opening paragraph and Stevens v. Sedgeman 

1951, 2 All E.R. 33 ; 95 Sot. J. 367 (C.A.) (see 95 Sot. J. 411) 

as appearing to establish the following: if any part of the 
land comprised in one entire contract of tenancy is agricultural 
land within the meaning of the Agricultural Holdings Act, 
1948, then the whole of the land comprised in such tenancy 
is an agricultural holding within the meaning of that Act ; 
there can be no severance of the agricultural land, however 
small, from the rest of the land which is not used for 
agriculture, etc., however large ; there is no minimum area 
of land required to create an agricultural holding. 

The last point was undoubtedly established by Stevens v. 
Sedgeman ; but, with respect, it seems arguable whether 
Dunn v. Fidoe and Howkins v. Jardine go as far as is suggested. 
Those authorities were concerned with mixed properties, 
undoubtedly ; but in each case there was a substantial amount 
of land used for farming. In the earlier case, indeed, the court 
was asked to visualise a letting of a large hotel with a little 
agricultural land, or of a factory with a certain amount of 
land from which produce was sold; Tucker, L.J., then 
expressed the view that in such cases a notice to quit part 
might be considered to have been created or sanctioned. 
And in Howkins v. Jardine there is a clear indication that the 
court would accede to an argument that to bring a property 
within the Act there must be substantial use of land for the 
purposes of trade or business. 

I venture to suggest that, if the observations alluded to had 
been applied, a different view might have been taken of the 
status of the premises claimed in Adsetts v. Heath. Granted 
that there is no minimum area; and that considerations of 
size would not (to use an example suggested by some general 
observations at the commencement of the judgment) prevent 
a small dwelling-house in a back street in the centre of a large 
industrial town from becoming an agricultural holding if 
the tenant kept rabbits in a couple of hutches at the bottom 
of his backyard. But the tenant would find his argument 
met by the following passage from the judgment of Hodson, J., 
in Howkins v. Jardine “... the court has in each case to 
consider whether the land as a whole comes within the 
definition of s. 1 of the Act of 1948, and in arriving at this 
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conclusion to decide whether a su/)stantial part is at the relevant 
date used for a purpose which is not agricultural.” 

Another criticism that might be made is that the judgment 
may have taken too liberal a view of what will amount to a 
trade or business. The history of this legislation suggests 
that the “so used for the purposes of a trade or business ”’ 
requirement deliberately introduced to dispose of 
difficulties made apparent by Re Lancaster Justices and 
Macnamara 


Was 


1918] 2 K.B. 472 (C.A.) and Re Russell and 
Harding (1922), 67 Sov. J. 123 (C.A.).. A man may, it is true, 
carry on two businesses (fitz v. Z/es 1893) 1 Ch. 77 (C.A.)) ; 
but I would suggest that it was open to the learned judge 
to consider whether the sales of produce effected on the premises 
claimed, even when coupled with the fact that the part 
concerned had been de-rated, justified a finding that the tenant 
used that part for the purpose of a trade or business. In 
another part of his judgment, when dealing with the possibility 
of premises changing their status during the term, his honour 
conjured up a picture of a stockbroker growing lettuces in 
the garden of his surburban villa, and tomatoes in his green- 
house, and selling such. It is conceivable that the hypothetical! 
stockbroker’s name might some day appear in the C.C.C. 
Calendar ; but even if the indictment in no way concerned 
stock exchange operations one would, | believe, be astonished 
to find the name followed by “ stockbroker and market 
gardener.” 

Lastly, while the point may not affect the reasoning of the 
judgment, it appears that the learned judge was under some 
slight misapprehension about the strength of an agricultural 
tenant’s position, considerable though that strength may be. 
Several passages in the judgment assume that, before a landlord 
can recover possession of an agricultural holding, he must 
obtain the sanction or permission of the Minister of Agriculture 
to the serving of a twelve-months’ notice to quit. This, surely, 
is not quite accurate. A landlord can serve a twelve-months’ 
notice, expiring with a year of the tenancy, without any 
such permission—and the notice will then be effective unless 
the tenant bestirs himself and serves a counter-notice under 
s. 24 (1) within a month. Such counter-notice does annul 
the notice to quit unless the landlord then acts and seeks and 
obtains ministerial consent to its operation ; and | may add 
that, difficult though it may often be to obtain such, it seems 
safe'to say that in the cases of the urban*breeder of rabbits 
and surburban grower of lettuces which have been visualised, 
the tenants—-assuming that they were entitled to and had been 
given twelve-months’ notices— would not stand much chance. 

The judgment deals with other interesting points which | 
will discuss in a later article: notably, the question whether 
premises can be an agricultural holding one minute and not an 
agricultural holding the next, and the question whether 
‘so used for the purposes of a trade or business ’’ means 
lawfully so used, i.e., not in breach of covenant. R. B. 


HERE AND THERE 


ASSIZES IN IRELAND 
I MENTIONED last week the extraordinary situation that existed 
in Ireland during the last days of English rule when the old 
courts and the new Sinn Fein courts were sitting simul- 
taneously as rival jurisdictions. It forms a chapter in legal 
history which must surely be unique, but which outside Eire 
is very little known. The pomp and circumstance of assize 
ceremonial was, in the Ireland of the old days, reinforced with 
a very real show of military force. In England a couple of 
regimental trumpeters and a file of more or less ornamental 
attendants armed with antiquated halberds were sufficient to 
represent symbolically the strong arm of the law, which was 


no longer expected to be obliged to exert itself to the full. 
In Ireland the judge’s procession was arranged with far more 
realism. Maurice Healy has vividly described it in the first 
chapter of his book on the Old Munster Circuit: ‘ Their 
escort was supplied in two moieties, one by the mounted 
section of the Royal Irish Constabulary, the other by one ol 
the cavalry regiments stationed at the barracks. First came 
a trumpeter and a mountéd policeman riding abreast, then 
two policemen, then two troopers; then came the judge's 
carriage with the military officer riding at one door and the 
police officer at the other; then two more troopers, followed 
by two more mounted police. The bravado of the street 
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boys sometimes occasioned an incident as the escort had no 
hesitation about using the flats of their sabres; but on the 
whole the proceedings were accepted by the crowd as a 
condescension on the part of the Government for their 
amusement. Within my own memory there never was any 
attempt to attack a judge, although in earlier days some 
members of the Bench had narrow escapes. The judges 
were not personally unpopular.’’ In 1920 the show still 
went on. Indeed, the display of strength was more impressive 
than ever, for the judges in scarlet and ermine now entered 
court-houses fortified with sandbagged machine-gun emplace- 
ments. But the hard shell was almost hollow within. In 
the assize courts in 80 per cent. of the country, when the lists 
were called, case after case was announced as withdrawn or 
settled. It was typical of that summer that at Castlebar in 
County Mayo, for instance, eighty out of ninety-two cases 
were not effective. On the Crown side it was almost common 
form for the accused to decline to recognise the authority of 
the court. 
THE VANISHED CAUSE LISTS 

Anb what had become of the vanished cause lists? They 
had been disposed of by the courts set up by Sinn Fein to 
cope with the crisis created by the decline of the old system 
of law and order. Ireland, with its small population, had 
been policed by two forces amounting to something in the 
region of 12,000 men, the Dublin Metropolitan Police in the 
capital and the Royal Irish Constabulary distributed in 
barracks all over the countryside. The first objective of 
Sinn Fein was the elimination of the R.1.C., and in the early 
stages of the fighting their barracks were systematically 
stormed and burnt down. Soon the force only held its ground 
in the more considerable centres of population, and with its 
withdrawal ordinary civil government showed every sign of 
impending collapse into a general lawlessness far removed 
from any political objective. In these circumstances the 
underground government in the middle of 1919 authorised 
the setting up of national arbitration courts. Its decree was 
first acted on in County Clare where courts were organised 
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on the basis of a regular procedure with settled rules by which 
summonses, fees, costs and fines were all laid down in due 
form. The local experiment was successful so far beyond 
anything that even its organisers had ever expected that 
very soon the model was being adopted throughout the whole 
country. The courts sat publicly, the judges and advocates 
were professional men. The organising committee included 
many who afterwards attained distinction in law and politics 
one afterwards became a King’s Counsel in England and a 
member of the British Parliament. The courts were backed 
by Sinn Fein’s own police force and, as time went on, it set 
up its own prisons. They dealt with civil and criminal 
matters alike and even well-known’ British companies 
submitted to their jurisdiction. 
s 
UNDERGROUND COURTS 
Ir was a point of honour of the new courts to be no respecters 
of persons. After a case of receiving stolen cattle had been 
disposed of, the beasts were restored to their owner, the British 
Government. Property stolen from a member of the R.I.C. 
was given back to him and the thief was punished. In the 
case of two ex-servicemen charged with misappropriating 
certain funds, there was an acquittal despite strong circum 
stantial evidence against them, the judge observing that as 
the Irish people demanded justice for themselves they would 
give justice even to those who had given their allegiance to an 
enemy nation. As time went on the British authorities, 
unable to countenance the setting up of a rival jurisdiction, 
reacted strongly. The courts were raided ; those connected 
with them were arrested ; many were imprisoned and some 
lost their lives. They were driven underground, but even 
“on the run”’ they were able to continue their work. The 
full history of this extraordinary episode would make 
remarkable reading, but meanwhile much has been recently 
told in the Irish Sunday Press in a serialised account of the 
civil war, by David Hogan. It well repays careful study by 
any interested lawyer. 
RICHARD ROE. 


REVIEWS 


Benjamin on Sale. Eighth Edition. By The Hon. Sir 
DoNALD LesLiE FINNEMORE, one of His Majesty’s Judges 
of the King’s Bench Division, Honorary Fellow of Pembroke 
College, Oxford, and A. E. James, of the Middle Temple, 
Barrister-at-Law. 1950. London: Sweet & Maxwell, 
Ltd. £5 10s. net. 

A new edition of the leading English treatise on the sale 
of goods is an event of great importance for commercial 
lawyers in the United Kingdom and the many parts of the 
Commonwealth which have enacted statutes similar to the 
Sale of Goods Act, 1893. The importance of that event is 
enhanced by the fact that a writer of the authority of Mr. 
Justice Finnemore is one of the editors of the new edition. 
His judgment in Gallagher v. Shilcock 1949, 2 K.B. 765 is 
among the leading cases of the modern law of sale. Mr. Justice 
Finnemore writes in the preface to the 8th edition that when 
he was invited in 1944 to prepare a new edition it was decided 
that no more changes than necessary should be made so as 
to retain as much as possible of the original book. There 
were evidently two courses open to the editors of the present 
edition ; they could have left the arrangement and substance 
of the book unchanged and contented themselves with bringing 
it up to date, or they could have modernised and rearranged 
the whole treatment of the subject-matter. The advantage 
of the former course was that Benjamin would remain 
Benjamin, whereas if the second course had been adopted 
hardly more than the name would have been retained of the 
famous treatise. It is believed that the decision in favour 
of the former course was correct because the disconcerting 
habit sometimes met nowadays of presenting what is in 


substance an entirely new book under a venerable, old- 
established title is deplorable. 

The decision in favour of the former course meant the 
retention of some features which make the material accumu- 
lated in this book not readily accessible to the practitioner. 
The Sale of Goods Act, 1893, has now been in force for more 
than fifty years and most practitioners who nowadays wish to 
consult a work on the Sale of Goods have studied this branch 
of the law as an exposition of, and comment on, the provisions 
of the Act. They must find the arrangement of this tome 
very difficult to follow ; e.g., in chapter II, which treats of the 
Parties to the Contract, reference is made to s. 2 of the Act, 
which deals with the capacity to contract and to transfer 
and acquire property. From the modern point of view this 
is a problem of personal status and, it is believed, Sir Mackenzie 
Chalmers was perfectly right when he referred in this section 
simply to the principles of the general law dealing with the 
capacity to contract and to acquire property. However, in 
Benjamin’s treatise the reference to s. 2 is followed by a 
treatment of ss. 21 to 26 of the Act, which do not deal with 
capacity but with the authority to sell and with sales by persons 
not the owner; the result of this, from the modern point of 
view, confusing arrangement is that a topic like sale in market 
overt is dealt with before the general rules relating to the 
passing of the property are discussed. These examples could 
be multiplied. They all point to the fact that the fundamental 
weakness of Benjamin is that it was written before the passing 
of the Act of 1893 and that it has never been properly aligned 
with that great enactment, a fact which is not surprising as its 
author died approximately ten years before the passing of the Act. 
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Notwithstanding its archaic arrangement the book is still 
of great value and usefulness for the practitioner, in particular 
for counsel who has to prepare a case pertaining to the law 
of sale. The best method to use it is to disregard the arrange- 
ment of the text and to look at the index, which is excellent, 
or at Appendix I where marginal notes to the sections of the 
Act refer to the pages where the various sections are treated. 
A valuable addition to the text is a new chapter on the 
vendor’s liability in tort; in that chapter Donoghue v. 
Stevenson |1932) A.C. 562, and the line of cases following that 
decision, are discussed, although no reference could be found 
to Evans v. Triplex Safety Glass Co., Ltd. 1930) 1 All E.R. 283. 
This leads to another serious problem: it is, of course, 
desirable to have completeness in a book of this character 
and size, but as the subject-matter has now been codified 
for more than fifty years would not some judicious pruning 
of old cases, particularly those decided in the eighteenth 
century and at the beginning of the nineteenth century, 
be appropriate ? 

lurthermore, although the book is brought up to date with 
meticulous care and great competence, it might be due to 
the breadth of the subject-matter that some cases which the 
reader might expect to be treated are not considered, e.g., 
Comptotr d’Achat v. Luis de Ridder 1949) A.C. 293; Ross T. 
Smyth & Co. v. Bailey, Son & Co, |1940)| 3 All E.R. 60, and 
Mercantile Bank of India, Ltd. v. Central Bank of India, Ltd. 
1938) A.C. 287. In a book of this importance a complete 
table of cases and of statutes might be expected ; another 
point which may be borne in mind by future editors is that 
the references to hire-purchase transactions are fragmentary 
and that in that respect there is room for a good deal of 
improvement. However, considering the work as a whole, 
these points are of relatively small significance. The editors 
were faced with an extremely difficult task, they have 
discharged this task with credit and have succeeded in 
establishing Benjamin on Sale again as an up-to-date and 
valuable analysis of the law of sale. 
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Cases on Private International Law. by J. H. C. 
Morris, D.C.L., of Gray’s Inn, Barrister-at-Law. Second 
Edition. 1951. London: Oxford University Press. 
30s. net. 

“Legitimacy and legitimation are related but distinct 
questions, though they are sometimes confused by judges and 
even by text-writers.”” This good-humouredly ironic sally 
(p. 171) is probably more expressive than Dr. Morris realises. 
Was there ever a book on the conflict of laws which did not 
disagree (giving reasons) with some of the decisions it cited, 
and criticise as irrational some of the principles which it was 
constrained to expound ? How our judges can so consistently 
miss the point, when such profuse, if not exactly unanimous, 
guidance is to hand as the text-writers provide passes 
comprehension. 

3ut in this book the judges are allowed to have their say in 
generous extracts from the leading judgments in upwards of 
eighty cases. The editor’s notes to these cases have the supreme 
merit of discretion and restraint. They are but twenty-one 
in number, and comment pertinently on the cases in groups 
according to subject matter. Where the cases speak for 
themselves, as in the little collection on domicile, no general 
note is appended—Lord Westbury and others long ago 
saved the editor the trouble of summarising this topic 
but a particular aspect may be emphasised by the editor, 
such as the important proposition thus (not very happily) 
phrased at p. 44: ‘“‘ During the subsistence of a marriage the 
domicile of the husband is necessarily that of the wife.”’ 

The work is intended primarily as a companion volume to 
Cheshire, and broadly speaking the arrangement of topics is 
similar to that celebrated textbook. But the editor’s notes are 
something more than an epitome of parts of Cheshire’s text, 
and, indeed, one occasionally finds him to be critical of the 
master’s submissions (see, e.g., p. 375). Whatever textbook 
the student uses, he can be confidently recommended to supple- 
ment his reading by a careful study of the decisions selected 
by Dr. Morris and of the language in which they are expressed. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Rent Restriction — FURNISHED SuB-TENANT ENTITLED TO 
HoLD OVER UNDER FURNISHED HouseEs (RENT CONTROL) Act, 
1946—DETERMINATION OF HEAD TENANCY—TITLE TO RENT 

Q. A notice to quit a house controlled under the Rent, etc., 
Restrictions Act, 1939, was served by the estate agents for 
clients of ours on the tenant, the ground being, inter alia, that 
the tenant was overcharging the sub-tenants. The validity 
of this notice is not disputed and the tenant has been advised 
and is willing to give possession on the expiration of the notice. 
One of the sub-tenants occupying a portion only of the house 
stated to be furnished has been before the local rent tribunal 
and has been given a “ protected tenancy ”’ until a date approxi- 
mately fourteen days after the expiration of the notice to quit 
served by our clients’ agents. No apportionment of the rent 
as between occupation and use of furniture has been made. 
(1) Is such a protection valid for this period ? (2) To whom is 
the protected tenant to pay rent for this period ? The remainder 
of the house is occupied unfurnished. (3) Can our clients’ 
agents collect rent from the sub-tenant of the unfurnished 
portion, and if so, can they safely apportion the standard rent 
as between the two halves of the house and collect one-half of 
the standard rent from each sub-tenant ? 


A. The protection to which the furnished sub-tenant is entitled 
is derived from s. 5 of the Furnished Houses (Rent Control) 
Act, 1946, which provides that a notice to quit shall not take 
ellect before the expiration of the period prescribed under that 
section. As the tenant in the present case is unable validly 
to determine the sub-tenancy and therefore to remove his 
furniture until fourteen days after the expiration of his own 
notice to quit we are unable to see that he can “ give possession ”’ 
as stated in the question. In Henderson v. Van Cooten (1922 
W.N. 34 it was held that where a tenant surrenders possession 


and ceases to be a statutory tenant he is liable in damages for 
failure to give vacant possession if he leaves someone in the 
property who is himself not entitled to hold over as a statutory 
tenant under s. 5 (5) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920. For this reaSon we think that 
the tenant is entitled to all rents and profits, at least from the 
furnished part, until he gives full vacant possession, but that in 
turn he is liable in damages to the owner of the house. We 
suggest, however, that by agreement with the tenant it may be 
possible to compromise, the owner taking the standard rent 
from the sub-tenants and allowing the mesne landlord to take the 
difference between the standard rent of the furnished portion and 
the rent allowed by the tribunal, such difference being in respect 
of the furniture and services provided by the mesne landlord. 
For the purpose of apportionment, the relative values of the two 
portions of the house should be considered and the standard 
rent divided accordingly. 
Will— Benerriciary’s HusBANbD ATTESTING CopiciL— EFFECT 
ON CLAUSE OF REVOCATION 

Q. We have been consulted with reference to the gift in her 
will of a ring to her daughter A by a testatrix who died about a 
The will was prepared by us and signed by the 
There are three daughters and one 
It will not be necessary 
In February, 


month ago. 
testatrix in October, 1947. 
son, the latter being the sole executor. 
to obtain probate, as there is practically no estate. 
1950 (two days after being admitted into a nursing home), 
the testatrix signed a codicil (endorsed on the original will) 
in which the testatrix, after reciting the bequest of the ring to 
her daughter A, revokes such bequest and bequeaths the ring 
to her daughter B. The executor informs us that his mother 
asked him for her will and that he understands that the codicil 
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was prepared by a friend of daughter B (he thinks this friend is 
employed in the office of a solicitor). The codicil is framed in 
legal language and the attestation clause states that the document 
is signed by the testatrix with her mark as a codicil to her will, 
the same having been previously read over to her by the first- 
named witness (naming her), when she seemed to thoroughly 
understand the same. The first witness is a female nurse and 
the second witness is the husband of daughter B. In these 
circumstances we have advised the executor that daughter B, 
by virtue of the provisions of s. 15 of the Wills Act, 1837, must 
forfeit all benefit under the codicil. The point that is now 
exercising our minds is whether the revocation in the codicil 
of the gift of the ring to daughter A in the will stands, because 
if it does the executor will be unable to hand the ring to daughter A 
We have so far been unable to find reference to any decision which 
will help. Our view is that (apart from any question of duress, 
of which at the moment there is no suggestion) the codicil stands 

it is simply the forfeiture of the gift to daughter B that arises 
because her husband acted as witness. If our view is correct 
it follows that the revocation of the gift to daughter A stands. 
If there are any decisions on the point will you kindly refer us 
to them. 

A. There does not appear to have been a specific decision 
on the point which arises in this case, but our opinion is that 
the principle of dependent relative revocation applies so as to 
revive the gift to A contained in the original will. On this 
principle it would be presumed that the testatrix intended the 
revocation to take effect if the legacy to B was valid. It is 
appreciated that the principle of dependent relative revocation 
is less readily applied in cases where revocation is by a written 
instrument. The only recent authority which is of assistance in 
the circumstances of the question is Ward v. Van der Loeff {1924 
A.C. 653, where the House of Lords held that where a codicil 
purported to revoke a gift contained in a will and to substitute 
a new disposition which was void for remoteness, the revocation 
was inoperative. That a defect in attestation may be sufficient 
to bring the principle into operation is shown by the older cases 
of Eccleston v. Speke (1689), Carth. 79, and Onions v. Tyrer 
(1716), 2 Vern. 741, and in Jarman on Wills, 7th ed., p. 156, 
where, in dealing with the pre-1837 law under which the require- 
ments for attestation of revoking wills were ditferent from those 
for devising wills, it is stated that “ if the new devise be 
ineftectual, on account of the attestation being insufficient for 
a devising, though sufficient for a revoking will, the revoking 
clause becomes inoperative on another principle, namely, that 
the revocation is conditional and dependent on the efficacy of 
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the attempted new disposition, and that failing, the revocation 
also fails ; the purpose to revoke being considered to be, not a 
distinct independent intention, but subservient to the purpose 
of making a new disposition of the property ; the testator meaning 
to do the one so far only as he succeeds in effecting the same.” 
The position in the present case is one of sufficient doubt to 
warrant an application to the court by the executor. As, however, 
the value of the estate is probably too small to justify such a 
course, we consider that he would be entitled to require A to 
give security before handing the ring to her, unless agreement can 
be reached among all parties. 


Will —LEGACY—DIRECTION TO PAY TO INFANT 


Q, One of our clients wishes to make a will leaving the whole 
of her estate to her nephew, a boy of sixteen, absolutely, notwith- 
standing that he may be under the age of twenty-one at her 
death. Although this is unusual and, from a practical point of 
view, is perhaps undesirable, is there any cbjection to it from a 
legal point of view ? It is proposed to insert in the will a provision 
to the effect that the boy’s receipt should be a good and sufficient 
discharge to the executor. Would such a provision be valid and 
effective or is it essential to provide that the boy’s parent or 
guardian should sign or countersign the receipt ? According to 
the testatrix’s present circumstances, the estate comprises 
personalty only and would be worth at least £1,000. In case the 
testatrix owns realty at her death it is proposed to devise the 
same to a trustee upon trust for sale and to hold the net proceeds 
of sale and the net income until sale in trust for the boy 
absolutely. 


A. Although there seems to be no precise decision on the 
point it is accepted as a matter of principle that a legacy may 
be directed to be paid to an infant and if there is a provision 
in the will that the infant’s receipt will be a good and sufficient 
discharge to the executor he will be in order in complying with 
the direction. In Re Denekin (1895), 72 L.T. 220, the court 
gave effect to a legacy which was directed to be paid to an infant. 
There does not seem to be any advantage to be gained from 
providing for the infant’s parent or guardian to join in the receipt, 
which, in any event, they might be unwilling to do. In view 
of the provisions of the 1925 legislation for preventing a legal 
estate from being vested in an infant it would be essentiel for 
both realty and chattels real to be devised and bequeathed to a 
trustee. Preferably this should be to two trustees upon trust 
for sale, as stated in the question, so as to enable the land to be 
dealt with under the directions of the beneficiary. 


NOTES OF CASES 


CHANCERY DIVISION 
SETTLEMENT: THOMAS TILLING STOCK: ACQUIRED 
AS INVESTMENT WITH CONSENT OF LIFE-TENANT: 
CAPITAL PROFITS: WHETHER CAPITAL OR INCOME 
In re Maclaren’s Settlement; Royal Exchange Assurance 
v. Maclaren 


Harman, J. 28th June, 1951 


Adjourned summons. 


By asettlement made in 1919 a settlor had settled a fund upon 
his nephew for life and thereafter upon certain other trusts. The 
settlement empowered the trustees to vary the investments with 
the consent of the nephew, to invest trust moneys in stock or 
fully paid shares of any public company in the United Kingdom, 
and to “distinguish trust funds and capital from income, to settle 
questions of fact, law or equity, and to determine the special 
object of any trust’”’; it was further provided that the decision of 
the trustees should be binding on all parties interested. The 
settlor died in 1921, and in November, 1948, the trustees had 
available for investment capital moneys amounting to some 
£3,937. They obtained the nephew’s consent to an investment of 
the moneys in ordinary stock units of Thomas Tilling, Ltd., 
which then had declared an intention of paying to the stock- 
holders £5 of British Transport 3 per cent. Wagon Stock for every 
£1 ordinary stock unit, and they invested approximately £2,193 in 
£350 ordinary stock of the company. In March, 1949, the trustees 
received £1,750 of British Transport stock in respect of the 
holding of Thomas Tilling stock units; they sold the British 


Transport stock and reinvested the proceeds at the request of the 
nephew in the purchase of a freehold property which he used as 
his residence. In Fébruary, 1950, the nephew claimed that the 
British Transport stock and the proceeds of sale of the stock were 
income of the trust fund ; the trustees maintained that in exercise 
of the power conferred on them by the settlement they had 
determined that the stock was to be treated as capital. 

J., said that the stock had already come under 
consideration in In ve Sechiavi {1950) 1 All E.R. 417, and had 
there been treated as income. In the present case, as the trans 
port stock had been sold in 1949 and the proceeds applied towards 
the purchase of a house, the tenant for life was driven to claim 
an equitable charge on that house or the proceeds of its sale. 
He (the learned judge) had come to the conclusion that, regarding 
the facts as he did, the tenant for life had no claim to the charge, 
or to be recouped the value of the transport stock, even though, 
in other circumstances, it might be that a tenant for life might 
probably claim it asincome. The tenant's claim here to any part o! 
the British Transport stock failed for two reasons : first, that he 
assented to its purchase as a capital investment, and, second, 
that he assented to its sale and re-investment as capital in real 
estate for his benefit. In those circumstances, the stock in the 
trust and the proceeds of its sale had assumed the guise of capital 
and must be retained as such, and no question of apportionment 
arose. 

AppEARANCES: L. J. Morris Smith (Stibbard, Gibson & Co.) ; 
FE. 1. Goulding (Carpenters); J. A. Brightman (Guscolte, Fowler 
and Cox); Plowman (Bertram Sturt & Co.). 


{Reported by Curve M. ScumitruHorr, Esq., Barrister-at-Law.] 


HARMAN, J., 
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KING’S BENCH DIVISION 


DIVISIONAL COURT 
RECEIVING STOLEN PROPERTY: THEFT BY 
CHILD UNDER EIGHT 
Walters v. Lunt 
Lord Goddard, C.J., Hilbery and Ormerod, JJ. 

Case stated by Lincoln justices. 

A child’s tricycle and a fairy cycle, which had been taken away 
from their respective owners without their consent, were found 
on the premises of the defendants, a husband and wife. The 
defendants told the police, in response to inquiry, that their 
child of less than eight years had brought the machines home, 
and they gave unsatisfactory explanations with regard to their 
belief that the child had come by the articles lawfully. The 
justices dismissed a charge preferred against the parents of 
receiving the articles knowing them to have been stolen. The 
prosecutor appealed. 

Lorp Gopparpb, C.J., said that the justices had correctly 
decided what was for them a novel point. The matter was 
made clear by R. v. Creamer [1919] 1 K.B. 564, although the 
facts there were different. As, by virtue of s. 50 of the Children 
and Young Persons Act, 1933, it must be conclusively presumed 
that no child under the age of eight years could be guilty of any 
offence, and as the child in question could accordingly not have 
committed the crime of larceny, so that the articles had not been 
stolen, the defendants could not be guilty of receiving stolen 
property. The police remained free, however, to prefer against 
the defendants charges of larceny as bailees or larceny by finding, 
and the justices would not be debarred by their dismissal of the 
charge of receiving from convicting on the charges of larceny 
if the facts warranted it. 

HILBERY and ORMEROD, JJ., agreed. Appeal dismissed. 

APPEARANCES: T. R. Fitzwalter Butler (Sharpe, Pritchard & Co., 
for the Town Clerk, Lincoln). The defendants did not appear 
and were not represented. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


SURVEY OF 


STATUTORY INSTRUMENTS ~ 


Bacon (Rationing) (Amendment No. 4) Order, 1951. 
No. 1052.) 

Carpets (Maximum Prices) Order, 1951. 

Cereal Fillers (Amendment No. 2) Order, 1951. 
No. 1656.) 

Civil Aviation (Investigation of Accidents) Regulations, 1951. 
(S.I. 1951 No. 1653.) 

Consular Conventions (Kingdom of Norway) Order in Council, 
1951. (S.I. 1951 No. 1165.) 

East Norfolk Rivers (including the River Waveney) Catchment 
Board (Upper Bure Internal Drainage District) Order, 1951. 
(S.I. 1951 No. 1671.) 

East Norfolk Rivers (including the River Waveney) Catchment 
Board (Upper Bure Internal Drainage District) (Appointed 
Day) Order, 1951. (S.I. 1951 No. 1672.) 

Erpingham Water Order, 1951. (S.I. No. 1669.) 

Exchange Control (Payments) (Japan) Order, 1951. 
No. 1051.) 


24th July, 1951 


(S.1. 1951 


(S.I. 1951 No. 1659.) 
(S.1. 1951 


(S.I. 1951 
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DIVISIONAL COURT 
“DRIVING” A MOTOR VEHICLE: MEANING 


Shimmell v. Fisher 
Lord Goddard, C.J., and Ormerod, J. 
25th July, 1951 
Case stated by Stockport justices. 
By s. 28 (1) of the Road Traffic Act, 1930, it is made an offence 
if a person “ takes and drives away any motor vehicle without 
having either the consent of the owner thereof or other lawful 


authority . . . Provided that, if the court .. . [is| satisfied that 
the accused acted in the reasonable belief that he had lawful 
authority, or... that the owner would . . . have given his consent, 
if...asked... the accused shall not be convicted...’ A motor 


lorry was stationary and unattended in a recreation ground. 
The defendants, three youths, released the handbrake and 
pushed the lorry a few yards down a slope. When it came to rest 
they tried to start the engine, caused it to fire, but had not moved 
the lorry under its own power when a police constable came up 
and they made off. The justices dismissed a charge of contra- 
vening s. 28 (1) because in their opinion the lorry had not been 
taken away or driven. The prosecutor appealed. 

Lorp Gopparp, C.J., said that any causing of a vehicle to 
move, even by one person’s pushing with another steering, 
amounted to a driving of it. ‘“‘ Drives away ”’ in s. 28 (1) must 
be construed as “ drives.”” The exception in the proviso to the 
subsection showed that any other form of moving a vehicle 
without the owner’s consent was within the subsection. What 
the defendants had done was accordingly in contravention of 
s. 28 (1), and the appeal succeeded. 


ORMEROD, J., agreed. Appeal allowed. 


APPEARANCES: H. A. P. Fisher (Gregory, Rowceliffe and 
Co.). The defendants did not appear and were not 


represented. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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NOTES AND NEWS 


Honours and Appointments 


The following appointments are announced in the Colonial 
Legal Service: Mr. R. I. Guturiez, Assistant Auditor, Kenya, 
to be Legal Assistant, Kenya; Mr. J. C. Hooron, Superintendent 
of Police, Gold Coast, to be Crown Counsel, Gold Coast ; Mr. J. B. 
Hopson, Solicitor-General, Kenya, to be Attorney-General, 
Nyasaland; Mr. R. J. Martin, Administrative Officer, Uganda, 
to be Resident Magistrate, Uganda; Sir S. W. P. Foster- 
Sutton, Chief Justice, Federation of Malaya, to be President, 
West African Court of Appeal; Mr. E. G. BLANpDForD to be 
Assistant Commissioner of Lands, Gold Coast ; Mr. P. H. CLouGH 
to be Federal Counsel, Federation of Malaya; Mr. I. T, DAviEs 
to be Federal Counsel, Federation of Malaya; Mr. B, SHELDON 
to be Federai Counsel, Federation of Malay4; and Mr. J. P. 
WEBBER to be Resident Magistrate, Kenya. 


Personal Notes 

Mr. J. F. S. Hudson, solicitor, of Derby, was married recently 
to Miss Roma Betty Gomm Burge, of Borrowash, near Derby. 

Mr. A. A. Nix, conveyancing managing clerk of Messrs. Flint, 
Bishop and Barnett, of Derby, recently celebated his seventieth 
birthday and the fifty-sixth anniversary of his employment with 
the firm. He is being presented by the partners with a television 
set. 

Mr. D. A. Skinner, solicitor, of Derby, was married recently in 
Denmark to Frok Ingrid Sunke. 





Miscellaneous 
Professor F. H. Lawson, D.C.L., Professor of Comparative Law 
in the University of Oxford, will give a Hamlyn Trust Lecture on 
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the subject of “‘ The Rational Strength of English Law,” at the 
Senate House, London University, on 10th October next, at 
5 p.m. (tea 4.15 p.m.). The chairman will be the Rt. Hon. 
Lord Justice Denning. 


SERVICE AT WESTMINSTER ABBEY 
Monpay, Ist Ocroser, 1951 

Further details have now been announced of the Special Service 
to be held in Westminster Abbey at 11.45 a.m. on the first day of 
the Michaelmas law sittings. 

Places will be reserved for Lords of Appeal, Judges, Official 
Referees, County Court Judges, King’s Counsel, Officers of the 
Supreme Court and representative members of The Law Society. 
The Dean will receive the Lords of Appeal, Judges, Official 
Referees, County Court Judges and the representative members 
of The Law Society at the West Door. The service will be over 
at iZ.15. 

King’s Counsel, Officers, and other judicial and official persons 
will enter by the West Cloister Door via Dean’s Yard and cross to 
the north aisle, where those taking part will assemble in their 
legal precedence, so as to follow next after the judges and law 
officers in the procession to the choir. Members of the junior bar 
will enter by Jerusalem Chamber, Dean's Yard. 

The Lord Chancellor’s Reception at the House of Lords will 
take place at 12.30 p.m. 


Wills and Bequests 


Mr. M. Druitt, solicitor, of Christchurch, left £41,665 
(£41,435 net). 
Mr. C. R. 
(£13,800 net). 
Mr. E. Larken, solicitor, of Lincoln, left £32,494 (£32,199 net). 
Mr. J. E. Richards, 
£9,009 (£3,626 net). 
he. W. CC. 
(£29,598 net). 


B. Eddowes, solicitor, of Derby, left £60,064 


former town clerk of Nottingham, left 


Thompson, solicitor, of Uttoxeter, left 432,064 


Mr. W. GOODWIN 
Mr. Walter Goodwin, solicitor, of Ealing, London, W.13, died 
on 10th September, aged 66. Admitted in 1915, he practised in 
the City of London for some thirty-four years. He retired in 
1949 for reasons of ill health. 


Mr. W. H. PEMBERTON 
Mr. William Harris Pemberton, solicitor, of Castle Street, 


Liverpool, died on 18th September, aged 62. He was admitted 
in 1922 and was president of the Cheshire Rugby Union. 


SOCIETIES 


At the twentieth annual mecting of the NORTH STAFFORDSHIRI 
AND Districr Law Society, held at the North Stafford Hotel, 
Mr. J. H. Chesworth, of Longton, was clected President, 
Mr. H. Moreton, of Burslem, Vice-President, Mr. F. L. Dickson, 
of Hanley, Hon. Secretary, and Mr. Harold Grindey, of Stoke, 
Hon. Treasurer. 


THE LOCAL GOVERNMENT LEGAL SOCIETY 

The annual meeting of the LocAL GOVERNMENT LEGAL SOCIETY 
will take place on 3rd November at the Council Chamber, Town 
Hall, High Holborn, London, W.C.1. The programme for the 
day will be as follows: 11.30 a.m.: Address by Mr. Desmond 
Heap, LL.M., L.M.T.P.1., questions and discussion ; 
1 p.m.: Luncheon at the Holborn Restaurant; 3-4 
annual meeting. 

The organising secretary for the luncheon is Mr. D. 
Cooper, Town Hall, Crouch End, London, N.s. 


p.m. : 


Brian 


ARTICLED CLERKS’ SOCIETY 
At the inaugural meeting held at The Law Society’s Hall on 


4th September, 1951, the draft rules submitted by the rules 
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committee were adopted subject to ratification at the annual 
general meeting, and in the meantime a committee was elected. 
Notice is hereby given that an annual general meeting will be 
held at The Law Society’s Hall on Wednesday, 14th November 
next, at 5.45 p.m. 
Agenda 
1. To pass the minutes of the inaugural meeting. 
2. To consider amendments to the rules. 
3. To ratify the rules as amended 
+. To elect the committee, president and vice-president for 
the ensuing vear. 
5. To appoint auditors for the ensuing year. 
6. To discuss future activities of the Society. 
7. To transact any other business 
In order to save time at the meeting it is requested that any 
proposed amendments to the rules be sent to the secretary before 
Ist November, 1951. Under No. 2 in the agenda above it will 
be moved that no amendment received after this date be put to 
the meeting 
Applications for membership of the Society are invited from 
all articled clerks. These should be made to the secretary in 
writing, giving 
1. Full name and address (in block capitals). 
2. The term of articles, stating date of commencement. 
3. To whom articled. 
J. T. STRONACH, 
c/o The Law Society’s Hall, Secretary. 
Chancery Lane, London. 


UNION SOCIETY OF LONDON 

At the annual general meeting of the Society held on 27th June, 
1951, the following officers and committee were elected for the 
session 1951-52: President, Mr. H. Townshend-Rose; Vice- 
President, Mr. I. C. Saul; Hon. Treasurer, Mr. M. I. Mail; 
Hon. Secretary, Mr. J. D. Shebbeare; Committee, Messrs. 
U. Davidson, Ix. Ingram, Oliver Lodge and Miss A. Picarda. 

Meetings of the Society are held each Wednesday during the 
law terms in the Common Room, Gray's Inn, at 8 p.m. The 
committee is very pleased to welcome new members, but it is 
not necessary to become a member to attend meetings or to 
speak in debates, and there are visitors at almost every meeting. 

Particulars of membership, which is open to men and women, 
may be obtained from the Hon. Secretary, Mr. J. D. Shebbeare, 
292 Lancaster Koad, London, W.11. 

The following subjects will be debated in October :— 


Wednesday, 3rd October: ‘“ That a 
diplomacy is desirable.”’ 

Wednesday 10th October: ‘ That 
railways in Britain bas proved a failure.’ 

Wednesday, 17th October: ‘ That this House 
welcome the return of a Conservative Government.” 

Wednesday, 24th October: No mceting. 

Wednesday, 31st October: Joint debate with the Inns of 
Court Students’ Union: ‘‘ That the country is going to the 


dogs 


return to secret 


nationalisation of the 


would 


The following talks will be given at the MANSFIELD LAW CLuB, 
City of Lendon College, Moorgate, E.C.2: Thursday, 18th 
October, ““ What is meant in England by a Fair Trial,’’ by the 
Kt. Hon. Lord Justice Denning; Thursday, Ist November, 
“The Future of the Joint Stock Company,” by Mr. Clive M. 
Schmitthoft, LL.M., LL.D., Barrister-at-Law ; Thursday, 15th 
November, ‘ Bills of Lading and Charter-parties,”’ by Mr.Edward 
F. Stevens, A.LC.S., F.C.C.S., M.L.Ex. All meetings will be held 
at the College in Room One at 6 p.m., and visitors are welcome. 
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